INVESTIGATION 98 (1975) [hereinafter LRC CRIMINAL INVESTIGATION] (referring to civil suits and police disciplinary procedures as well as judicial exclusion).
In addition to the LUCAS REPORT, supra note 4, see REPORT [Vol. 81
LESSONS FOR AMERICA
The second aspect of Australian law that is of interest is the Australian Law Reform Commission's proposals. 8 The most compelling of these to an American is generally taken for granted by Australians: criminal procedure rules should be declared by statute, not case law. 9 Already, rules of criminal procedure in Australia are partly statutory at the state level. The Law Reform Commission proposes to make them so at the federal level and to provide a comprehensive model for reform of state statutes. This Article discusses the current Australian rules of criminal procedure, and the Australians' unsuccessful endeavor to enforce these rules through a "balancing" or discretionary approach to evidentiary exclusion. Second, it discusses the statutory reforms currently being considered in Australia and provides a critique of these proposals.
Finally, drawing on the Australian experience, the Article concludes that while a balancing approach is not the appropriate remedy for criminal procedure violations by the police, the Australians are correct in utilizing statutory, as opposed to court-made, rules of criminal procedure. In Australia these rules must necessarily be enacted by each state. In America, by contrast, I argue that Congress can and should enact such a statutory scheme applicable to all the states pursuant to section five of the fourteenth amendment. Senator Evans (then Attorney General) "suggested that the police response to the Bill demonstrated 'a profound indifference to the constraints of existing law.'" Id.
However, there is reason to believe that currently pending efforts may be more successful. Telephone interview with Stephen Mason, Secretary and Director of Research, Law Reform Commission (March 2, 1989). In part, this optimism is based on the fact that Victoria, a state noted for a particularly obdurate police union in the past, P. SALLMAN &J. WILLIS, supra note 3, at 18, has recently enacted a bill calling for 1) the tape (or video) recording of all statements made by defendants in custody and 2) the warning of such defendants as to their rights to counsel and silence. Crimes Custody and Investigation Act, Vict. Acts § § 464A(3), 464C(1)(b), 464G, 464H (1988) . See infra notes 23-25 and accompanying text.
9 "It is generally accepted that what is needed is a comprehensive code setting out with as much particularity as possible the rights and duties of police, suspects and others concerned in the criminal investigation process." LRC CRIMINAL INVESTIGATION, supra note 7, at 23. 10 See infra note 197 and accompanying text.
freely ignored by the police, the Article will not devote extended discussion to them. It will instead focus on the statutes of New South Wales and Victoria, where over half of Australia's population lives.' I At the outset, it must be noted that these rules have no constitutional foundation, as in America, because Australia has no equivalent to our Bill of Rights. The rules of criminal procedure are declared by the various state parliaments, by state courts drawing on the common law, or by the High Court of Australia in its capacity as the highest court of each state.
A. STOP AND SEARCH
The New South Wales Crimes Act of 1900 provides for the stop and search of persons or vehicles reasonably suspected of "having or conveying any thing stolen or otherwise unlawfully obtained or any thing used or intended to be used in the commission of an indictable offence." 1 2 Police may enter a house to arrest without a warrant on reasonable suspicion' 3 and may search the person and the premises incident to the arrest. 14 The Search Warrant. Act of 1985 provides that 1) search warrants may be issued if there are reasonable grounds for believing that on any premises there is "a thing connected with a particular [specified] offence," and 2) the warrant must specify the things for which the search is conducted. 15 It further provides for 1) the seizure of other evidence found on the premises on "reasonable 11 However, since the Australian High(est) Court functions as the highest court of each state rather than as a court of limited jurisdiction like the United States Supreme Court, there is no jurisdictional bar to its declaring rules of procedure based on "common law." In theory these rules are only applicable to the state involved in the case before the Court, but in practice the states follow such pronouncements by the High Court.
12 Crimes Act of 1900, N.S.W. Stat. § 357E(a) (Supp. 1979). "Reasonable suspicion" in Australia seems to mean the same thing as "probable cause" in America. See J. OXLEY-OXLAND, N.S.W. POLICE LAw HANDBOOK 1001 (1988 For an interesting historical discussion of the development of these terms in the law of search and seizure, see Grano, Probable Cause and Common Sense: A Reply to the Critics of Illinois v. Gates, 17 U. MICH. J.L. REF. 465, 478-495 (1984) . "Three hundred years after Hale, English judges still use such terms as 'reasonable suspicion,' 'reasonable and probable cause' and 'reasonable and probable cause for suspicion' interchangeably." Id. grounds for believing it is connected with any offence," 16 2) the search, on reasonable suspicion, of people found on the premises, 17 and 3) telephonic warrants "in case of urgent need."' 8 South Australia stands in contrast to the particularity requirements of Victoria and New South Wales:
In South Australia the Commissioner of Police may issue general search warrants to members of the police force as he thinks fit. The member of the police force named in the warrant may at any time of the day or night, with such assistants as he thinks necessary, break open and search any premises where he has reasonable grounds to suspect: that a felony or misdemeanor has been recently committed or is about to be committed; that the premises contain stolen goods; that there is anything which may afford evidence of the commission of a felony or misdemeanor; or that there is anything which may be intended to be used to commit these offences. Any goods or things satisfying these criteria may be seized. The warrant may be granted for a period of up to six months and revoked at any point of time within that period. Similar powers exist in Tasmania and the Australian Capital Territory but only in respect of stolen goods. 19 
B. INTERROGATION
Unlike the law of search, which is largely statutory in all Australian states, the law of interrogation has been developed through case law throughout Australia and is less clear. In general,
A person who has been charged with an offence does not have to answer a question put to him by a police officer. He still has a right to remain silent.
The police officer should advise him of his right in words similar to those laid down in the original judges' Rules: "Do you wish to say anything in answer to the charge? You are not obliged to say anything unless you wish to do so, but whatever you say will be taken down in writing and may be given in evidence." '20 While this is what the police are supposed to do, the High Court has made it clear that "the [British Judges'] rules may be regarded in a general way as prescribing a standard of propriety" 2 1 rather than a rigid requirement, and failure to follow them will not necessarily lead to evidentiary exclusion. 22 Victoria recently clarified the law in this area by enacting a comprehensive statute governing interrogations. This statute requires police to inform suspects "in custody" of their rights to both silence and counsel 23 and to tape record the statements of any person who "was suspected or ought reasonably to have been suspected of having committed an offence." 24 The statute prescribes no remedy for violation of the warnings requirements but provides that untaped statements are "inadmissible."-2 5 This is designed to counteract police "verballing" (fabrication of oral confessions) which, as the Australian High Court has recognized, is a significant problem in Australia. 26 No other state has yet adopted a similar preventative measure. SPEEDY TRIAL AND COUNSEL Two other aspects of the Australian system of criminal procedure deserve brief mention: the absence of an unequivocal right either to a speedy trial or to counsel.
As to counsel, in the High Court case of Mclnnis v. R. 28 the defendant was convicted of rape even though his counsel did not ap- 22 Id.; LRC EVIDENCE, supra note 7, at 91. In the Australian Capital Territory, however, the prosecution will not offer a defendant's statements into evidence unless the caution has been given. Id. 23 Crimes Act, Vict. Acts § § 464A(3), 464C(1)(b) (1988) . Further, the police "must defer the questioning and investigation for a time that is reasonable ... to enable the person to make or attempt to make, the communication" (with counsel) subject to an exigent circumstances exception. Vict. Acts § 464C(I). However, "custody" is defined as people "under lawful arrest" or as to whom "there is sufficient information ... to justify the arrest," Vict. Acts § 464(1), allowing the provisions to be avoided in the early stages of an investigation. There is a limit, however, since "neither at common law nor generally speaking under statute is a policeman empowered to detain a person for the purpose of interrogation." P. GILLIES, supra note 14, at 10. 24 Crimes Act, Vict. Acts § 464H(1). This section does not only apply to people "in custody." 25 Id. This rule is subject to certain exceptions: statements made prior to questioning can be used if the suspect confirms them on tape, Crimes Act, Vict. Acts § 464H(1)(c), or under "exceptional circumstances" which "justify the admission of the evidence," Crimes Act, Vict. Acts § 464H(2). Alaska is, apparently, the only American state to have such a requirement. Y. KAMISAR 27 The Law Reform Commission has proposed that such a requirement be adopted as to federal police. LRC EVIDENCE, supra note 7, at 169-70 (Draft Legislation § 74).
28 143 C.L.R. 575 (Austl. 1979). Counsel had withdrawn at the last minute when he learned that he would not be paid because the defendant's application for legal aid had been denied. The defendant's motion for a continuance was denied. Id. at 578.
[Vol. 81 pear for trial (through no fault of the defendant's) and despite his request that the trial be postponed. The High Court, affirming the conviction, recognized that a defendant generally should be afforded counsel but held that "an accused does not have a right to be provided with counsel at public expense," and that because of the strong case against the-defendant, there was no "miscarriage ofjustice." 29 Therefore, while there is no absolute right to counsel, counsel is usually provided.
A speedy trial, by contrast, is regularly denied. Recently, a Supreme CourtJustice in New South Wales resigned in protest over the "scandalous" and "obscene" delays in criminal trials, which have regularly led to people being incarcerated for over a year pending trial. 3 0 The ChiefJustice of Australia has similarly decried these delays, 3 1 and the High Court has a case pending before it in which the defendant's attorneys are asking for a permanent stay of proceedings, on speedy trial grounds, in a case that was delayed for over five years between the arraignment and the trial.
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Beyond these examples, in a country which has no written Bill of Rights, even the most well established common law rights-such as the privilege against self-incrimination-are always subject to parliamentary overruling, as the High Court recently held. 29 Id. at 579-80. This result is not unique to Australia. In numerous cases in England and those following the English tradition, courts have declined to set aside the conviction of an accused who was "unrepresented without his fault." Id. at 589 (Murphy, J.), In America, by contrast, "actual or constructive denial of the assistance of counsel altogether is legally presumed to result in prejudice." Strickland v. Washington, 466 U.S. 668, 692 (1984) . The "harmless error" approach was used in the United States until Gideon v. Wainwright, 372 U.S. 335 (1963 Australians have not subscribed to this view, adhering instead to the British common law approach that generally allows the admission of almost any evidence, regardless of how obtained.
3 5 However, in theory, though rarely in practice, the Australian High Court has diverged somewhat from the British view. 
A.
MANDATORY EXCLUSION An exception to the non-exclusionary approach is found in the long established, common law rule, based on a concern for reliability, that statements that have not been voluntarily given must be suppressed. The burden of proof is on the prosecution to show, on the "balance of probability," that the statement was voluntary. 5 8 Despite frequent mention of this rule in High Court decisions, it has rarely been invoked. 3 9 There is no other mandatory rule of exclusion generally applicable in Australia.
40

B. DISCRETIONARY EXCLUSION
Beyond the "involuntariness" basis for 'exclusion, there are three other possible grounds, all of which are discretionary with the trial judge, who is at least obliged to consider Whether that discretion should be exercised. (1970) . InJones, the defendant had been interrogated for 17 1/2 hours over a period of 28 3/4 hours, including a 14 hour period of almost continuous questioning from 7:30 p.m. to 9:30 a.m. the next day. The trial judge excluded the confession, not because it was involuntary (mandatory exclusions) but in the exercise of discretion, concluding that it would be "unfair" to use it. In R. v. Fewster (Queensl. Apr. 1979), in THE CRIMINAL INJUSTICE SYSTEM 106, 277 (J. Basten ed. 1982), the defendant, who had been hit in the mouth at the time of arrest, was told that "if he didn't give a statement the police officers would come down on him as hard as possible." The confession was excluded.
40 In New South Wales, however, there is a statutory requirement that, in addition to the above stated rules, no confession may be received into evidence if it has been induced by any "untrue representation" made to the defendant. Crimes Act of 1900, N.S.W. Stat. § 410(1)(a) (Supp. 1979). By contrast, a Victorian statute specifically limits the common law rule of McDermott, providing that a "confession" should not be inadmissible if induced by "promise or threat" unless "that inducement was really calculated to cause an untrue admission of guilt to be made." Evidence Act, Vict. Acts § 149 (1958 
The "Unfairness" Discretion
The second ground for discretionary exclusion is that a voluntary confession may be excluded if "it would be unfair to use it in evidence against [the defendant]." 4 3 There has been considerable confusion about whether this "unfairness" refers to misconduct by the police or to concerns about the unreliability of the statement. 44 Recently, however, a majority of the High Court made it clear that the latter concerned the Court: "[u]nfairness, in this sense, is concerned with the accused's right to a fair trial, a right which may be jeopardized if a statement is obtained in circumstances which affect the reliability of the statement." '4 5 Thus, the Court has implicitly endorsed the earlier statement by ChiefJustice Latham in McDermott that "examples of such unfairness would be afforded by irresponsibility by the accused on the occasion when the statement was made or failure on his part to understand and appreciate the effect of questions and answers." ' 46 This category of discretion would not apply to the finding of real evidence which could not be rendered unreliable by the means by which it was obtained. 47 However, while court opinions refer to this discretion with relative frequency, 4 8 only two cases could be found, both of trial courts, 42 p. WAIGHT [Vol. 81 LESSONS FOR AMERICA in which it was actually exercised.
In Klemenko v. Huffa, 4 9 the South Australian Supreme Court reversed the defendant's conviction for possession of stolen property on the ground that psychiatric testimony showed that he was insane at the time he gave his statement to the police and the magistrate had not considered whether or not to exercise his discretion. 50 In a study of all indictable cases that were concluded in the Sydney District Courts in a six week period there was, among the 147 cases, only one in which the judge excluded the confession of a defendant, a heroin addict, who was "physically debilitated and under heavy medication"
and exhibited a "very markedly clouded consciousness."51
In contrast, in several cases the courts, including the High Court, have upheld the admission of confessions when it seemed that the confessions should have been excluded due to the defendants' incapacity. In Basto v. R., 5 2 the confession was admitted despite the fact that the defendant was both suffering from an overdose of drugs which he had taken for the purpose of committing suicide and deemed insane later the same day. In R. v. Starecki, 5 s the defendant's statement had been taken after he had shot himself in the brain.
The "Police Misconduct" Discretion
The final basis for discretionary exclusion of evidence in Australia is "when the evidence is the product of unfair or unlawful conduct on the part of the police." 54 
)).
The Court went on to observe that the "principal area of operation of this category of discretion will be in relation to what might loosely be called 'real evidence,' such as articles found by illegal search, recordings of conversations, the result of breathalyzer tests, fingerprint evidence and so on." Id.
obtain a search warrant when appropriate will automatically result in evidentiary exclusion, 5 5 the trial judge in Australia must weigh two competing requirements against each other: "the desirable goal of bringing to conviction the wrongdoer and the undesirable effect of curial approval, or even encouragement, being given to the unlawful conduct of those whose task it is to enforce the law." 5 6
In R. v. Ireland, 5 7 the High Court held that photographs of the defendant's hands should have been excluded from the defendant's murder trial, where the photographs were taken without consent for the purpose of allowing an expert witness to evaluate whether scratches on the hands were caused by handling the alleged murder weapon. The policeman had told the suspect that he "had to" have his hands photographed.-5 The court held that "neither at common law nor under [the] statute 59 has a police officer power to require a person to submit himself to photography for any purpose other than identification," and further that the photographs should have been excluded in the exercise of the trial court's discretion. 60 As the High Court later made clear in Bunning v. Cross, 6 1 this category of discretion "[b]y no means takes as its central point the question of unfairness to the accused. It is, on the contrary, concerned with broader questions of high public policy, unfairness to the accused being only one factor which, if present, will play its part in the whole process of consideration. ' 62 The specific factors to consider include the following: 1) whether the "unlawful or improper conduct 63 on the part of the police was intentional or reckless on the one hand or merely "accidental" or "unconscious" on the other; 6 4 2) "the ease with which the law might have been com- plied with"; 65 3) "the nature of the offence charged"; 66 4) and whether there was evidence that the rule broken was one which reflected a "deliberate intent on the part of the legislature narrowly to restrict the police." 67 The probative value of the evidence would be considered only in cases of negligent police violations. 68 In Bunning, however, the High Court, by a four to one majority, held that evidence of a breathalyzer test would be admissible in a drunk driving case despite the fact that it had been taken without reasonable suspicion and without performing a preliminary roadside test as required by the statute. In R. v. Williams, 70 the High Court upheld the trial judge's exercise of discretion in excluding the confession of a burglary suspect who had been arrested at 6:00 a.m. on one day and not taken to the magistrate until 10:00 a.m. the following day. If an arrested person is detained, not "for the purpose of enabling him to be brought before ajustice," but-for the purpose of questioning him, the detention will be unlawful. 7 1 However, the Court did not hold that evidence must be excluded in such circumstances; it simply declined to consider whether the trial judge had exercised inappropriately his discretion in excluding the evidence.
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The Ireland decision seems strange in .view of the general reluctance of the Australian courts to exclude evidence. Given the experience of the ensuing twenty years, one must regard it as an 
1990]
aberration on its facts. 73 However, its basic recognition of the discretion to exclude real as well as confessional evidence due to police misconduct continues as the law. 74 Unlike the Australian "rules" of exclusion heretofore discussed, this "police misconduct" discretion is actually used from time to time, at least in confession cases, though not with any regularity or consistent logic. For example, the South Australian Supreme Court has been quite firm in enforcing an apparently "automatic discretionary exclusion" 75 in cases in which the police have continued to question the defendant after he has asserted either his right to silence or to counsel. 76 Queensland has a similar, though clearly not "automatic," rule, 77 at least as to assertion of the right to counsel.
However, as one commentator has observed, "in the reported cases [throughout Australia] where confessional evidence was not admitted, there was evidence which strongly corroborated the accused's story." 78 That is, courts may have excluded these confessions not because of procedural irregularities, but because the courts believed that they were fabricated.
The High Court, while recognizing the "clearly established judicial discretion" 79 to exclude evidence in cases of police misconduct, has made it clear that such exclusion is not mandatory. 8 Roso, 8 t a confession was admitted into evidence despite the fact that the accused had given the police a written declaration, drawn up by his solicitor, stating that he would only answer questions in the presence of a lawyer. The court upheld the trial judge's admission of the confession on the ground that the defendant had failed to prove that his written declaration had come to the attention of the interviewing (as opposed to the arresting) officers. 82 The police claimed that it had not. 8 3 The defendant further claimed that after being cautioned according to the Judge's Rules and asked if he understood the caution, he replied, "'No, and you can tell him [another officer] to stop writing.' "84 This argument was rejected on the ground that his assertion of rights was equivocal.
8 5
In addition to the "assertion of rights" cases, the problem of holding defendants for the purpose of interrogation has attracted judicial attention in Australia. As discussed, in Williams, the High Court affirmed a trial court ruling that a confession should be excluded when obtained during an unnecessary delay in bringing the accused before a magistrate, thereby enforcing a Tasmanian statute that required such an appearance "as soon as practicable." Victorian Parliament to amend section 460 to provide that the police could hold a suspect for up to six hours rather than present him "as soon as practicable" before the magistrate. 8 9 Recently, however, due to police complaints that six hours was not enough, Victoria has amended the statute again, requiring presentment "within a reasonable time of being taken into custody." 90 Whether the courts will interpret this statute more loosely than "as soon as practicable" remains to be seen.
By the same token, some, but not all, Australian courts have held that the discretion to exclude evidence should be exercised when a confession is obtained from a defendant who is in illegal custody ab initio. 9 1 It would seem to follow from Williams that if unduly extended custody should provide the grounds for exclusion of a confession on the grounds of police misconduct, then so should custody illegal at its inception. 9 2 Beyond these cases, Australian law exhibits only sporadic examples of evidentiary exclusion based on police misconduct, usually by single state supreme court trial justices that can, in no sense, be considered to state a "rule" that is generally applied by the courts of that state, much less the country. in which the five Justices unanimously condemned the police interrogation techniques. The procedures included confronting a suspect with the victims and noting his responses to their accusation, the effect of which was "virtually to put [the suspect] on trial" at the police station. 95 Also, the police, during an interrogation that had begun at about 10:00 a.m. and continued sporadically until about midnight, persistently confronted each suspect "with the alleged statements of the other [suspects] in an endeavour to break down his denial of guilt," and failed to give any caution to the two suspects until late in the interrogation. 96 The three to two majority deemed the techniques "unbelievable" and "rather bizarre," 97 but never flatly held that they were illegal; rather, the majority upheld the trial judge's decision not to exclude the suspect's admissions. 98 The majority further brushed off the fact that, when one of the suspects finally was cautioned and asked if he was prepared to answer further questions, he replied, "No, not really." 9 9 Despite this, he was encouraged to, and did, respond to what the police told him his fellow suspects had said. 1 00 Oddly, none of the opinions discussed the Ireland (deterrence of police misconduct) discretion. The majority confined itself to the reliability issue and, concluding that the statements were reliable, admitted them.' 0 '
In R. suspicion, held incommunicado, and interrogated by police for three days without being taken before a magistrate. The Victorian Supreme Court, while strongly condemning the police behavior and declaring the police "guilty... of unlawful acts" and "possibly criminal conduct," 10 3 nevertheless admitted the suspect's murder confession into evidence.' 0 4
In R. v. S. andJ., 105 the South Australian statutory requirement that arrestees be brought "forthwith" before a magistrate was avoided by the simple expedient of not formally arresting the sixteen-year-old Aboriginal suspects until after "many hours" of interrogation. 1 0 6 The two suspects had been taken separately to police headquarters.
1 0 7 Although they had been told that they were "not under arrest," the police admitted that they would have arrested them had the suspects not agreed to go to the police station, and "the suspects believed [arrest] would be the result of noncompliance."
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While the Australian courts' attitudes toward exclusion of confessions on any of the grounds set forth by the High Court can charitably be described as erratic, at least it is apparent that courts are alive to the possibility that they could, through enforcement of exclusionary principles, put pressure on the police to follow the rules, if only there were more clear-cut "rules" to follow. In contrast, Australian courts have failed to ever exclude the fruits of an illegal search 103 Id. at 249. The court noted that during the first 15 hours of detention, before the suspect gave his first confession, the police did not even have reasonable grounds for suspecting him of any crime, or that a crime had even been committed. 104 Id. at 251-52. The court, as in Van der Meer, held that it was not "unfair to use the confession." However, this case was decided before Ireland, where the "deterrence of police misconduct" head of discretion was established. 1982) , the fact that the defendants were "detained without lawful authority," id. at 584, and believed that they were not free to go (one even had his overalls taken away by the police) was not sufficient to require exclusion of a confession. This, despite the court's conclusion that "the infringement of the appellants' legal rights was undoubtedly serious." Id. at 585; accord R. v. Narula, 22 A. Crim. R. 409 (Vict. Grim. App. 1986) (illegal delay in arraignment-no exclusion of confession).
in a reported case. 0 9
As discussed, every state has statutory rules governing searches 1 10 that are similar to American rules, and in numerous cases the courts have struck down warrants and ordered the evidence returned due to failure to set forth reasonable and specific grounds."' However, these decisions do not necessarily preclude the police from proceeding with a prosecution and reobtaining the same evidence by subpoena.' 2 Moreover, these decisions are solely warrant cases, in which the police are already making an effort to comply with the law. More in need of scrutiny are warrantless searches and seizures, but these appear largely to have escaped judicial notice.
In R. v. Tilev,"1 3 one of the rare cases in which this issue has been considered, the police entered a flat without a warrant and without reasonable suspicion and found significant evidence of a murder. The trial judge, while recognizing his discretionary power to exclude the evidence under Bunning, refused to do so on the 109 In a letter to the Author, Professor Peter Sallman agreed: "[A]s far as I am aware there has not been any significant or reported case in which evidence has been excluded because of the illegality of the means of its production." Letter from Peter Sallman to Craig M. Bradley (May 18, 1989).
Such exclusion does occur sometimes in unreported cases, but the experience of one former prosecutor was that evidence was only excluded "if it was unimportant." Interview with Gary Trimble, in Canberra, Austl. (July 1989); see also P. GILLIES, supra note 14, at 241. Gillies cites three Australian cases in support of the proposition that "when real evidence has been improperly or unlawfully obtained . . . the trial judge ground that the police conduct, while illegal, was not "wholly outrageous."'l 4 Thus, despite the pronouncements of the High Court in Bunning, Australian courts still seem, in practice, to cleave to the British view that "the interest of the state must excuse the seizure of documents, which seizure would otherwise be unlawful, if it appears in fact that such documents were evidence of a crime committed by anyone."11 5 Discussions with Australian defense attorneys keenly aware of police violations in the confessions area did not reveal much concern about illegal searches." t6 In part, this could be explained by the high proportion of arrests followed by a confession-ninety-six percent in one study."1 7 If the police can obtain (or fabricate) a confession, they will not have as much need to search. Another explanation lies in the finding of the Law Reform Commission that "very many of the searches of premises undertaken by police officers are made . . . at the 'invitation' or at least the consent of the occupier."" t8 Still, in contrast to the large number of cases involving the suppression of illegally seized evidence in the United States despite the existence of a consent doctrinet 19 and a keen desire by police to obtain confessions, it is inconceivable that there are not a significant number of cases involving evidentiary seizures by Australian police in which the propriety of the search (or the existence or voluntariness of the consent) should at least be discussed. 117 Stevenson, supra note 51, at 108-09. This figure apparently was a percentage only of cases which resulted in conviction, whether by guilty plea or trial and did not include dismissals and acquittals.
118 LRC CRIMINAL INVESTIGATION, supra note 7, at 91. One study showed that, in a six month period in 1975, 62% of the searches conducted by the (former) Narcotics Bureau and Customs Department were made by consent. Id. The Commission recommended that police should produce a signed acknowledgement claiming consent and that "the absence of such acknowledgement would be prima facie evidence" that the search was not consented to. Id. at 92. Obviously, it is believed by the Commission that the police are as willing to fabricate consents to search as they are confessions. In his American study, the Author found that consents were advanced as a justification for the search in 17% (37 of 223) of the appellate cases studied. Bradley Clearly, the lack of enthusiasm of the bar for these issues reflects the futility of raising them.
A particularly striking example of not only the relative rarity of, but also the lack of concern in the Australian legal system for, illegal searches is provided by the 1978 Beach Report. 121 The study sets forth twenty cases of gross violations of individual rights by Melbourne police including false arrest, fabricated confessions, and the brutalizing of arrestees. 1 2 2 Only one of these cases involved a search at all.' 23 In that case, the police, acting with reasonable suspicion but apparently without a search warrant or exigent circumstances, broke into a flat occupied by two suspects, pushed one of them out of a window to the street thirty feet below, and kicked him as he lay on the ground with broken limbs. 124 Yet, despite the obvious illegality of this search, the Board of Inquiry made no mention of the fact that no warrant was obtained, focusing instead on the subsequent police brutality. While the brutality was certainly the most important feature of the incident, it is still inconceivable that an American analysis of a similar incident would not point out, as a matter of first principle, the illegality of the warrantless entry.
Such extreme police behavior is not limited to the past. Three examples of police conduct that would have "shocked the conscience" of American courts were reported in the Canberra Times. In the first, Melbourne "police completely demolished a house in a search for clues to the Walsh Street police murders, but found nothing."' 25 This was done on the authority of a bankruptcy judge after the owners of the house had been evicted for failure to keep up their mortgage payments, apparently because they were in police custody.1 26 The second case is bizarre: "Armed and hooded police burst into an outer Brisbane home, fired stun grenades, tied up the owner cussed. In R. v. Narula, 22 A. Grim. R. 409 (Vict. Grim. App. 1986), the court, in discussing whether a confession was admissible, mentioned that the heroin was located by the police during a "surreptitious search" of a hotel room. Id. at 413. Since no search warrant is mentioned, it is presumed that this was the result of an illegal entry. In another case, R. v. Kushkarian, 16 A. Grim. R. 416 (N.S.W. Grim. App. 1984), the appellant was arrested for possession of a sawed-off shotgun, and later charged and convicted of armed robbery, after the shotgun "was found [by police] in the back of his motor vehicle." Id. at 417. There is no discussion of how the police came to look in the back of his vehicle, which was parked at his home. 121 See supra note 7. 122 Id. at 31-49. 123 The Sellers Matter, in BEACH REPORT, supra note 7, 486 et seq. 124 Id. 125 Id.
and then realized they had raided the wrong house." 1 2 7 The owner, a fifty-five-year-old pensioner, reported that "three masked men had dragged him at gunpoint into the [living room] and tied him up with tape." 128 "They threatened to kill anyone who moved," he said. 129 Moreover, they bulldozed the front fence.' 30 All this, not in a search for a mass murderer, but for a "dangerous bank robber." '' 1 No mention of a warrant appears in the article. 132 This debacle was widely reported in the newspapers and was obviously considered extremely bad form on the part of the police. However, my impression was that it was not so much the manner in which the police treated the suspect that was considered so outrageous, as the fact that they had raided the wrong house. Finally, in Perth, a police elite tactical response group "terrified" a sleeping family by smashing into their house in the middle of the night armed with shotguns and knives and wearing masks, apparently without a warrant, after a complaint from a neighbor that shots had been fired during a noisy domestic argument five hours earlier. The above are exceptions to the "automatic" exclusionary rule-cases in which the rule does not operate despite concededly illegal police behavior. The other way in which the United States Supreme Court has mitigated the seeming harshness of a rule that automatically excludes evidence in the event of a violation is by 137 LRC CRIMINAL INVESTIGATION, supra note 7, at 141; LRC EVIDENCE, supra note 7, at 94 ("In the Commission's view, the policy concerns do not justify automatic exclusion.
The policy concerns compete and operate with varying force depending on the circumstances of a particular case. The situation is one in which a discretionary approach is the most appropriate." But, "once misconduct has been established, the burden should rest on the prosecution to persuade the court that the evidence should be admitted."); see LRC EVIDENCE, supra note 7, at 171 (Draft Legislation § 79) (court should have discretion to exclude admission if "it would be unfair to the defendant to use the evidence"). Of course, these kinds of exceptions are not necessarily inherent in a mandatory exclusionary rule. The Court could instead enforce its "warrant requirement," and impose no "standing" or "use for impeachment purposes" limitations on the operation of the exclusionary rule, as the dissenting Justices have consistently urged.1 4 4
Clearly, the Court's reluctance to have a clearcut rule that applies without exception is due to the Justices' belief that this will lead to an unacceptably high number of criminals going free because the police blundered. Is a discretionary rule, then, the only honest answer? Certainly, the discretionary rule currently in force in Australia, which is "often mentioned but rarely acted on," 1 4 5 can hardly be considered an adequate safeguard for civil liberties.' 4 6 The Law Reform Commission proposals to remedy this problem deserve serious consideration.
7
They would require that when the police have broken the rules in obtaining evidence "the court shall not admit the evidence unless it is, on the balance of probabilities, satisfied [by the prosecution] ' 48 that admission of the evidence would specifically and substantially benefit the public interest without unduly prejudicing the rights and freedoms of any person." Factors to consider include the seriousness of the offense, the seriousness of the police misconduct, and the extent to which the evidence in question might have been lawfully obtained. 149 Certainly the Australian experience to date makes a compelling case against discretionary, and in favor of mandatory, exclusion. 150 However, Australia's current mandatory rule against involuntary confessions also does not seem to be producing very consistent results. On the other hand, the American mandatory rule has led to the courts waffling, and hence creating confusion, as to the rules which require exclusion when broken. 15 1 This much can be said for a nonmandatory rule: as a matter of deterrence, it is surely not necessary to exclude evidence every time the police err. If the police knew that the evidence would be excluded, for example, two-thirds of the time, they would likely be just as deterred from illegal searches as they are now. The trouble with this approach is that it has to be random. Otherwise, whatever the standards, the police will learn them and adjust their conduct accordingly. Thus, the standard proposed by the Law Reform Commission of considering the seriousness of the case 152 will tend to have little or no deterrent effect in serious cases because the police will know in advance that almost anything they do will not lead to the exclusion of evidence. It is hard to imagine that merely shifting the burden of proof to the prosecution will cause judges who have virtually never excluded evidence on the basis of an illegal search to suddenly begin doing so with enough regularity to ensure police compliance with the rules. 153 149 LRC CRIMINAL INVESTIGATION, supra note 7, at 209 (Draft Legislation § 71). A more recent Law Reform Commission report takes essentially the same view but deletes the "substantially" provision, merely requiring that "the desirability of admitting the evidence outweighs the undesirability of admitting evidence that has been [illegally] obtained." LRC EVIDENCE, supra note 7, at 190 (Draft Legislation § 119). It also adds other factors to consider including "the importance of the evidence in the proceeding" and "whether the impropriety... was contrary to or inconsistent with a right of a person recognized by the International Covenant on Civil and Political Rights." Id.
150 See Y. KAMISAR, W. LAFAVE &J. ISRAEL, MODERN CRIMINAL PROCEDURE 521-24 (6th ed. 1986) (discussing the inadequacy of the pre-Miranda "voluntariness" test in the United States).
151 See supra note 141 and accompanying text. 152 See Kaplan, supra note 6, at 1046 (proposing that evidentiary exclusion never be allowed in certain serious cases).
153 As a supplement to its discretionary rule, the Law Reform Commission urges the creation of an external police review board to discipline the police for rights violations. LRC CRIMINAL INVESTIGATION, supra note 7, at 143-44; LAw REFORM COMMISSION, COM-PLAINTS AGAINST POLICE-REPORT No. 1, App. F, at 83-106 (1975). The Commission believes that the combination of this board and the discretionary exclusionary remedy will cause the rules of criminal procedure to be "taken very seriously indeed." LRC CRIMINAL INVESTIGATION, supra note 7, at 144.
Criminal procedure will not likely be taken seriously, however. First, it is highly doubtful that convicted criminals or their lawyers will be motivated to bring, and suc-It was my strong impression as a prosecutor in Washington, D.C.,-an impression confirmed by a recent study in Chicago-that the mandatory exclusionary rule works. 1 54 If evidence is excluded or likely to be excluded, due to police misconduct the prosecutor is upset. He registers a complaint with the police hierarchy or directly confronts the officers involved or does both, and (at least in Washington and Chicago) the police discipline the offending officer and endeavor to prevent such exclusions of evidence in the future. 155 Thus, in my view, the mandatory rule works and the Australian proposal for continuation of a (slightly modified) discretionary rule is a mistake.
A more recent Australian Law Reform Commission proposal imposes a stringent requirement on the use of admissions obtained during interrogation of persons "reasonably suspected" of crime, 156 declaring that the confessions are "not admissible" unless 1) the defendant is cautioned as to his right to silence and to the possible use of his statements against him, and 2) his admission is tape recorded.1 5 7 cessful if they do bring, actions before such a board. Such a board seems most useful as a supplement to a mandatory exclusionary rule to vindicate the rights of innocent people aggrieved by police misconduct, rather than as a substitute for such a rule. Second, it seems unlikely that the police department, not facing loss of evidence due to officers' misconduct, would take the disciplinary recommendations of such a board very seriously. Professor Amsterdam has observed, "Realistically, no extra-departmental body has the information, resources and direct disciplinary authority necessary to control the police effectively and consistently. 160, 162 (1967) . 154 Orfield, supra note 139, at 1017 ("On an institutional level, the rule has changed police, prosecutorial and judicial procedures; on an individual level, it has educated police officers in the requirements of the fourth amendment and has punished them when they have violated those requirements.").
155 "The police department instituted an officer rating system that made the loss of evidence a personal liability to officers by ensuring that suppressions negatively affected an officer's ability to retain her assignments and, to a lesser extent, to obtain promotions." Id. at 1027-28.
156 The proposal also includes those who "ought reasonably to have been suspected." LRC EVIDENCE, supra note 7, at 169 (Draft Legislation § 74). This is somewhat broader than the "custody" requirement in the United States which does not, for example, apply to a brief detention of a motorist pursuant to a traffic stop, Berkemer v. McCarty, 468 U.S. 420 (1984), or to a suspect who volunteers to come to the police station to talk about a crime, California v. Beheler, 463 U.S. 1121 (1983). Since both of these people were certainly "reasonably suspected" of crime, the proposed Australian rules would apply to them. Such a broad application might not be advisable, however, since the line between "custody" and "no custody" is not completely clear. In Florida v. Royer, 460 U.S. 491 (1983), the Court developed an approach that is much clearer than the line between people who ought and ought not to have been reasonably suspected of a crime. Moreover, the concerns expressed in Miranda are not as great in such brief detentions. 157 LRC EVIDENCE, supra note 7, at 169 (Draft Legislation § 74). If it was not reasonably practicable to have made such a recording of the actual admission, a recording of [Vol. 81
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Admissions "influenced by violent, oppressive, inhuman or degrading conduct, whether toward the person who made the admission or toward some other person, or by a threat of conduct of that kind," also are not admissible. 15 In other words, the Commission has proposed a mandatory exclusionary rule.
These recommendations are eminently sensible. They will largely eliminate police fabrication of confessional evidence while, by requiring confessions to be taped, increase their value in the prosecution's case. Indeed, videotaping confessions, when practicable, would be an even more desirable requirement.' 5 9 The one thing missing from the proposal, evidently left out in deference to, or in fear of, the police lobby, 1 6 0 is a specific limitation, similar to the former Victorian statute previously discussed,' 6 1 on the amount of time a suspect can be held for questioning before being taken before a judge or magistrate. By adopting in Victoria, and proposing nationwide, a comprehensive statutory approach to confession law, Australia is prepared to cover the field much more thoroughly than the patchwork approach of the United States Supreme Court, focusing not just on concerns that the defendant be adequately informed, as the Supreme Court has done, 16 2 but also on matters such as the reliability of confession and the length of interrogation. Surely, from the point of view of police and defendants alike, this is an approach that should be emulated. The Australians are surely right in assuming that statutes are the correct means of declaring rules of criminal procedure. The problem in America is not the mandatory exclusionary rule, but the the suspect confirming the admission will suffice. Also, confessions made in the presence of a suspect's attorney or, if the attorney was not reasonably available, a person chosen by the suspect ("not being an investigating official") are also admissible.
If none of the above were reasonably practicable, the confession may be admitted anyway, though it is hard to imagine a situation where an after-the-fact recording would not be reasonably practicable. See also supra note 23.
158 LRC EVIDENCE, supra note 7, at 168-69 (Draft Legislation § 72). fact that the criminal procedure "rules," the violation of which leads to exclusion, are totally inadequate.' 63 I have previously proposed that the Court could improve, at least its fourth amendment law, by requiring either that searches simply be "reasonable," without any attempt being made to set more detailed rules, or that the warrant requirement be strictly enforced, subject only to a narrowly drawn exigent circumstances exception. 164 As a judicial approach to the problem, either of these two approaches would be an improvement over the present system. However, neither of these approaches is entirely satisfactory, and my experience in the Australian "laboratory" caused me to recognize more clearly why not. Both approaches assume that the only way to deal with the problems of criminal procedure is through court-made rules based on the constitutional rights contained in the fourth, fifth, and sixth amendments. 1 6 5 Such "rights oriented" approaches are fundamentally flawed as methods of governing police behavior for at least two reasons: incompleteness and lack of clarity.
A. THE INADEQUACY OF THE COURT-MADE RULES
One problem with utilizing direct interpretations of the Bill of Rights as a means of declaring rules of criminal procedure is that the Bill of Rights frequently does not have any obvious application to the regulated conduct. The Warren Court, feeling compelled to act by the failure of legislative bodies to regulate the police,' 6 6 tortured the language of the fifth amendment unmercifully in Miranda. It held that a clause that forbade a person from being "compelled in any criminal case to be a witness against himself" required the police to warn suspects of their rights to both silence and counsel before they could be asked to give voluntary, noncompelled statements prior to the beginning of the criminal "case." 16 In Wade the Court was obviously determined to curtail abuses in lineup procedures. Certainly, lineups as such had nothing to do with the fourth amendment' 70 and, not wanting to unduly hamper police investigations, the Court was constrained to hold that the fifth amendment was not violated by requiring the defendant to appear, and even to speak, in a lineup. This left the Court with the sixth amendment right to counsel as its only vehicle for lineup reform. But, as anyone who has ever attended a lineup knows, this is no place for counsel. There are no witnesses to examine, no arguments to make, and no evidence to offer. Counsel may object if he wants, but the police are free to ignore his objections.' 7 1 What the Court really wanted was to ensure that lineups were fair; the best way to do this is to require that they be photographed and tape recorded (or videotaped) and that these records be produced in court. However, even the Warren Court was apparently unable to find an amendment it could squeeze hard enough to yield this result. Consequently, it devised an incomplete rule, based on constitutional footing that was vulnerable to being effectively overruled by a plurality in Kirby v. Illinois172 which held that the "right to counsel" does not attach until "adversary judicial proceedings" have begun. 173 Since lineups are usually held before "adversary judicial proceedings" have begun, the Wade Court's attempt to set rules for lineups was largely nullified.
The Court is constantly torn between memory and desire: its memory that "nothing in the Constitution vests in us the authority to mandate a code of behavior for state officials"174 and its desire to 79 But the Court has coopted the field. One can look, almost in vain, through a criminal procedure book 8 0 for any reference to statutory material in an area that every other country, including our common law mentor, Britain, considers to be appro-175 Professor Francis Allen has expressed similar concerns about the "criminal procedure revolution":
These comments do not attack the Court's attempt to expand the rights of defendants in criminal cases, rather they indicate that narrowing one's focus to the Bill of Rights can lead to a failure to view criminal process issues in the proper perspective of defining the judicial role in that process. The failure to question the judicial role in assuring fairness in the criminal process may lead to a restriction of the rights of the defendant as easily, and perhaps even more easily, than it may lead to an expansion of those rights. priately dealt with by statute.1 8 1 Since Supreme Court rulemaking is limited by the Court's docket, the facts of the cases before it, and its frequent unwillingness to "mandate a code of behavior for state officials,"' 1 2 the result is a patchwork of rules that cover some, but ignore equally important aspects of criminal procedure.
B. THE CLARITY PROBLEM
In addition to the incomplete nature of the Court's criminal procedure rules, they suffer from a second serious flaw: lack of clarity. Rules of criminal procedure should take a form that can be posted on the stationhouse wall to be read and followed by the police without requiring them to delve into the mysteries of innumerable cases to find out what they are supposed to do. Mosley, however, did not resolve the much more common issue of whether a defendant, once he has invoked his right to silence, can ever be questioned again by the same police officers about the same crime. This issue remains unresolved twenty-four years after Miranda was decided. In Edwards v. Arizona, 18 8 the Court held that a defendant could not be questioned further after he had invoked his right to counsel. In Oregon v. Bradshaw, 18 9 the Court found an exception to Edwards when the defendant "initiated" further conversation. Bradshaw was not decided until seventeen years after Miranda, during which period the issue remained unsettled. 1 9 0 But it all could have been resolved in advance by a statute which provided the following:
If the defendant indicates that he wishes to remain silent or to communicate with counsel, questioning must cease unless: a) Counsel is provided; or b) The defendant initiates further communication; or c) Only in the case of invocation of the right to silence, police want to question the defendant about a different crime.191
The other problem of clarity with case-made rules is caused by stare decisis. When a legislature wants to declare or change a rule, it simply does so. There is no need to account for previous, similar rules in the process. Courts, in contrast, are bound by stare decisis. Consequently, if a court seeks to establish a new rule that departs from precedent but does not want to openly overrule the previous case-which stare decisis suggests it should be loath to do-one of two things may happen: either the new rule may be altered to make it a less radical break than it might have seemed, or the precedent may be distorted for the same reason. 9 2 The first result may limit the effectiveness of the new rule, the second will cause confusion as to the import of the rule and subject it to being distinguished in later cases. A statute is a much more straightforward method of rule making.
C.
THE ting them passed. Thirteen years and three statutory schemes after criminal procedure reform was first attempted in Australia, nothing has yet been done. 19 3 However, such an effort in the United States, devoted largely to codifying and simplifying current Supreme Court law, and to making the rules more comprehensive, rather than to changing the law's ideological content, might prove more successful. At least it is worth a try.
The second "problem", in both the United States and Australia is federalism. The criminal investigation bills proposed in Australia would only apply to the federal authorities because the federal government has very limited powers vis-i-vis the states. It is generally assumed that Congress's power is similarly' constrained in the United States. This is a serious problem because such fundamental rights must be enforced uniformly nationwide, not subjected to the differing whims of state legislatures or state courts. This would seem to be the major reason why the Supreme Court has undertaken the job of declaring nationally applicable "rules" of criminal procedure.
In my view, this "problem" is a chimera in the United States. Congress has thepower to prescribe a national code of criminal procedure. If Congress can provide a tort remedy for violation of constitutional rights by state officers,' 9 4 then it can also legislate the precise obligations that those rights place on the police, as well as an exclusionary remedy. The fourth, fifth, and sixth amendments have all been applied to the states through the fourteenth amendment.' 9 5 That amendment provides in section 5 that "Congress shall have power to enforce, by appropriate legislation, the provi- The police lobby has been highly influential in opposing and defeating previous efforts at reform. "The Victoria Police responded to the findings.., of the Beach Inquiry with remarkable vigour and hostility, and fought a largely successful campaign... to prevent the implementation of its procedural recommendations." P. SALLMAN & J. sions of this article."' 96 Since the criminal procedure amendments have been incorporated into the due process clause of the fourteenth amendment, it is clear that Congress is now empowered to enforce them "by appropriate legislation" 19 7 -that is, by a national code of criminal procedure. Such a code would provide the uniformity necessary for enforcement of federal constitutional rights, 1 98 combined with a relative certainty as to the scope of those rights. 99 This is currently unattainable by reference to precedent bound Supreme Court decisions.
0 0
Congress could base a code on its general authority to enforce the fourth, fifth, and sixth amendments without necessarily tying each rule to a specific constitutional violation and thereby avoid the "patchwork" problem. Thus, Congress could declare that fair conduct of lineups implicates defendants' fifth and sixth amendment rights and that lineups must therefore be photographed and tape recorded in order to be admissible at trial, without specifying precisely which constitutional phrase required this rule. In the past the states through members of Congress might have resisted such legislation as trenching on matters that were exclusively of state concern. However, in the thirty years since Mapp, everyone has become so accustomed to criminal procedure as a federal matter that it seems unlikely that serious states' rights arguments would be raised. Other political concerns might incapacitate Congress from adequately performing this function; nevertheless, Congress has the power to enact national legislation and the criminal procedure system would be much improved if it did.
This approach is reminiscent of that used in the loansharking 198 Such a code would not, of course, prevent individualized states from holding their own police to higher standards, as they are currently free to do. Oregon v. Hass, 420 U.S. 714, 719 (1975) . But it would provide uniformity as to the bottom line, the most fundamental rights.
199 For an example of such a code, see AMERICAN LAW INSTrIUrE, supra note 159. 200 It might be argued that the power to "enforce" includes only the power to provide remedies, not to declare rules. This seems an unduly crabbed reading of the fourteenth amendment, especially in view of the statutes already enacted to "enforce" it, such as 42 U.S.C. § 1983, and 18 U.S.C. § § 241, 242 (1988). A power to "enforce" without the power to flesh out the vague terms of the amendment with statutory rules would be largely meaningless. that institution's capacities. But since Congress is the only body that can produce a comprehensive, nationally applicable code of criminal procedure, then it is to Congress, with all its faults, that we must go. In an area such as criminal procedure, where economic interests are not generally at stake, some of the problems cited by Professor Allen would be minimized. Also, it is not obvious that the Supreme Court, whose members have virtually no experience in the criminal justice area, is less subject to the problem of "uninformed voting" than Congress, with its capacity to hold hearings and seek expert advice. Finally, since Congress would be aware that their rules would be carefully scrutinized by the Supreme Court, it seems likely that they would endeavor to craft those rules to meet Supreme Court standards. Congress has proved capable of producing reasonable federal criminal law. I see no reason to doubt that it could perform as well in the area of criminal procedure.
VI. CONCLUSION
A study of Australian criminal procedure reveals that the Australians have embarked on one bad and one good road to resolving the problems of criminal procedure. The discretionary exclusionary rule has not worked in Australia and merely tinkering with it by shifting the burden of establishing admissibility to the prosecution seems unlikely to solve the problems, especially since the judges have shown little inclination toward deterring police misconduct through evidentiary exclusion under the current discretionary system.
On the other hand, the Australian states have largely adopted a statutory approach to regulating police-at least in the search area-and it appears that federal legislation may be imminent. This is as it should be. While the United States Supreme Court must be commended for its heroic efforts on behalf of criminal defendants, rulemaking is what is needed, and rulemaking is a task for which courts are singularly unsuited. 2 0 6 The time has come for the United States Congress, legislating pursuant to its powers under the fourteenth amendment, to take over this effort from the Court and promulgate a national code of criminal procedure which safeguards constitutional rights and provides clear, comprehensive rules for the police to follow. 20 7 While politics would undoubtedly cause such rules to vary somewhat from the civil libertarian ideal, such variance has already occurred anyway due to recent Supreme Court rulings. It is far better to have realistic rules that will really be enforced than idealistic ones that will not be. And, if Congress deviates too far from fundamental rights concerns, the Court can always strike down its statute(s). 207 As this article was going to press, I discovered that this proposal had already been made, twenty-five years ago in this very Journal. The author of that article, without the benefit of seeing the tangled mess that criminal procedure law has become, must be given credit for unusual prescience. Dowling, Escobedo 
